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condition which would likely result in an incapacity of more than three consecutive, full 
calendar days absent medical treatment. 
 
The regulations specify that if an employee asserts a serious health condition under the 
requirement of a “period of incapacity of more than three consecutive, full calendar days 
and any subsequent treatment or period of incapacity relating to the same condition,” the 
employee’s first treatment visit (or only visit, if coupled with a regimen of continuing 
treatment) must take place within seven days of the first day of incapacity.  Additionally, 
if an employee asserts that the condition involves “treatment two or more times,” the two 
visits to a health care provider must occur within 30 days of the first day of incapacity.  
Finally, the regulations define “periodic visits” for treatment of a chronic serious health 
condition as at least twice a year. 
 
Eligibility for FMLA Leave 
 
Q.  I have 12 months of service with my employer, but they are not consecutive.  Do I 
still qualify for FMLA? 
 
A.  You may.  In order to be eligible to take leave under the FMLA, an employee must 
(1) work for a covered employer, (2) work 1,250 hours during the 12 months prior to the 
start of leave, (3) work at a location where 50 or more employees work at that location or 
within 75 miles of it, and (4) have worked for the employer for 12 months.  The 12 
months of employment are not required to be consecutive in order for the employee to 
qualify for FMLA leave.  The regulations clarify, however, that employment prior to a 
continuous break in service of seven years or more need not be counted unless the break 
in service is (1) due to an employee’s fulfillment of military obligations, or (2) governed 
by a collective bargaining agreement or other written agreement. 



requesting to be reinstated under the USERRA.  Both the hours and the months that Dean 
would have worked but for his military status must be counted in determining his FMLA 
eligibility.  
 
Employer Notice Requirements 
 
Q.  What are an employer’s posting and general notice requirements? 
 
A.  Employers must post a general notice explaining the FMLA's provisions and 
providing information regarding procedures for filing a claim under the Act in a 
conspicuous place where it can be seen by employees and applicants.  Under the 
regulations, this posted notice includes additional information regarding the definition of 
a serious health condition, the new military family leave entitlements, and employer and 
employee responsibilities.  Employers must also include the information in this general 
notice in any employee handbook or other written policies or manuals describing 
employee benefits and leave provisions.  Additionally, under the regulations, an employer 
without a handbook or written guidance is required to provide this general notice to new 
employees upon hiring.   
 
Q.  Is there a penalty if an employer fails to post the required FMLA notice? 
 
A.  An employer that willfully fails to post the required FMLA notice may be assessed a 
civil monetary penalty.  Under the regulations, the penalty is increased to $110. 
 
Q.  How soon after an employee provides notice of the need for leave must an employer 
determine whether someone is eligible for FMLA leave? 
 
A.  Absent extenuating circumstances, the regulations require an employer to notify an 
employee of whether the employee is eligible to take FMLA leave (and, if not, at least 
one reason why the employee is ineligible) within five business days of the employee 
requesting leave or the employer learning that an employee’s leave may be for a FMLA-
qualifying reason. 
 
Q.  Does an employer have to provide employees with information regarding their 
specific rights and responsibilities under the FMLA? 
 
A.  At the same time an employer provides an employee notice of the employee’s 
eligibility to take FMLA leave, the employer must also notify the employee of the 
specific expectations and obligations associated with the leave.  Among other information 
included in this notice, the employer must inform the employee whether the employee 
will be required to provide certification of the FMLA-qualifying reason for leave and the 
employee’s right to substitute paid leave (including any conditions related to such 
substitution, and the employee’s entitlement to unpaid FMLA leave if those conditions 
are not met).  If the information included in the notice of rights and responsibilities 
changes, the employer must inform the employee of such changes within five business 
days of receipt of the employee’s first notice of the need for FMLA leave subsequent to 

 3





known that the time would be counted against his FMLA entitlement, the two weeks his 
employer failed to appropriately designate may not count against his FMLA entitlement. 

Employee Notice Requirements 

Q.  How much notice must an employee give before taking FMLA leave? 
 
A.  When the need for leave is foreseeable based on an expected birth, placement for 
adoption or foster care, or planned medical treatment, an employee must give at least 30 
days notice.  If 30 days notice is not possible, an employee is required to provide notice 
“as soon as practicable.”  Employees must also provide notice as soon as practicable for 
foreseeable leave due to a qualifying exigency, regardless of how far in advance such 
leave is foreseeable (see FAQ for military family leave for additional information). The 
regulations clarify that it should be practicable for an employee to provide notice of the 
need for leave that is foreseeable either the same day or the next business day.  In all 
cases, however, the determination of when an employee could practicably provide notice 
must account for the individual facts and circumstances.  pMఀ



to a qualifying exigency, that a covered military member is on active duty and that the 
requested leave is for a qualifying exigency; if the leave is to care for a family member, 
that the condition renders the family member unable to perform daily activities, or that 
the family member is a covered servicemember with a serious injury or illness; and the 
anticipated duration of the absence if known.   
 
Additionally, the regulations require an employee seeking leave due to a FMLA-
qualifying reason for which the employer has previously provided FMLA-protected leave 
either to reference specifically the qualifying reason for leave or the need for FMLA 
leave.  In all cases, an employer should inquire further if it is necessary to have more 
information about whether FMLA leave is being sought by an employee. 
 
Q.  Is an employee required to follow an employer’s normal call-in procedures when 
taking FMLA leave? 
 
A.  Yes.  Under the regulations, an employee must comply with an employer’s call-in 
procedures unless unusual circumstances prevent the employee from doing so (in which 
case the employee must provide notice as soon as he or she can practicably do so).  The 
regulations make clear that, if the employee fails to provide timely notice, he or she may 
have the FMLA leave request delayed or denied and may be subject to whatever 
discipline the employer’s rules provide.   
 
Example: 
 
Sam has a medical certification on file with his employer for his chronic serious health 
condition, migraine headaches.  He is unable to report to work at the start of his shift due 
to a migraine and needs to take unforeseeable FMLA leave.  He follows his employer’s 
absence call-in procedure to timely notify his employer about his need for leave.  Sam 
has provided his employer with appropriate notice. 



Q.  How soon after I request leave does my employer have to request a medical 
certification of a serious health condition? 

 





employee is able to resume work.  Under the regulations, an employer may require that 
the fitness-for-duty certification address the employee's ability to perform the essential 
functions of the position if the employer has appropriately notified the employee that this 
information will be required and has provided a list of essential functions.  Additionally, 
an employer may require a fitness-for-duty certification up to once every 30 days for an 
employee taking intermittent or reduced schedule FMLA leave if reasonable safety 
concerns exist regarding the employee's ability to perform his or her duties based on the 
condition for which leave was taken.  

 
Q.  What happens if I do not submit a requested medical or fitness-for-duty 
certification? 

 
A.  If an employee fails to timely submit a properly requested medical certification 
(absent sufficient explanation of the delay), FMLA protection for the leave may be 
delayed or denied.  If the employee never provides a medical certification, then the leave 
is not FMLA leave.   
 
If an employee fails to submit a properly requested fitness-for-duty certification, the 
employer may delay job restoration until the employee provides the certification.  If the 
employee never provides the certification, he or she may be denied reinstatement. 
 
Miscellaneous Questions 
 
Q.  Can my FMLA leave be counted against me for my bonus? 
 
A.  Under the regulations, an employer may deny a bonus that is based upon achieving a 
goal, such as hours worked, products sold or perfect attendance, to an employee who 
takes FMLA leave (and thus does not achieve the goal) as long as it treats employees 
taking FMLA leave the same as employees taking non-FMLA leave.  For example, if an 
employer does not deny a perfect attendance bonus to employees using vacation leave, 
the employer may not deny the bonus to an employee who used vacation leave for a 
FMLA-qualifying reason. 
 
Example: 
 
Sasha uses ten days of FMLA leave during the quarter for surgery.  Sasha substitutes paid 
vacation leave for her entire FMLA absence.  Under Sasha’s employer’s quarterly 
attendance bonus policy, employees who use vacation leave are not disqualified from the 
bonus but employees who take unpaid leave are disqualified.  Sasha’s employer must 
treat her the same way it would treat an employee using vacation leave for a non-FMLA 
reason and give Sasha the attendance bonus. 
 
Q.  My medical condition limits me to a 40 hour workweek but my employer has 
assigned me to work eight hours of overtime in a week.  Can I take FMLA leave for the 
overtime? 
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A.  Yes.  Employees with proper medical certifications may use FMLA leave in lieu of 
working required overtime hours.  The regulations clarify that the hours that an employee 
would have been required to work but for the taking of FMLA leave can be counted 
against the employee’s FMLA entitlement.  Employers must select employees for 
required overtime in a manner that does not discriminate against workers who need to use 
FMLA leave.   
 
Q.  Can I use my paid leave as FMLA leave? 
 
A.  Under the regulations, an employee may choose to substitute accrued paid leave for 
unpaid FMLA leave if the employee complies with the terms and conditions of the 
employer’s applicable paid leave policy.  The regulations also clarify that substituting 
paid leave for unpaid FMLA leave means that the two types of leave run concurrently, 
with the employee receiving pay pursuant to the paid leave policy and receiving 
protection for the leave under the FMLA.  If the employee does not choose to substitute 
applicable accrued paid leave, the employer may require the employee to do so.   
 
Example: 
 
Neila needs to take two hours of FMLA leave for a treatment appointment for her serious 
health condition.  Neila would like to substitute paid sick leave for her absence, but her 
employer’s sick policy only permits employees to take sick leave in full days.  Neila may 
either choose to comply with her employer’s sick leave policy by taking a full day of sick 
leave for her doctor’s appointment (in which case she will use a full day of FMLA leave), 
or she may ask her employer to waive the requirement that sick leave be used in full day 
increments and permit her to use two hours of sick leave for her FMLA absence.  Neila 
can also take unpaid FMLA leave for the two hours.
 
 Q. Can I take FMLA leave for reasons related to domestic violence issues?
 
A. FMLA leave may be available to address certain health-related issues resulting from 
domestic violence.  An eligible employee may take FMLA leave because of his or her own 
serious health condition or to care for a qualifying family member with a serious health 
condition that resulted from domestic violence.  For example, an eligible employee may be 
able to take FMLA leave if he or she is hospitalized overnight or is receiving certain 
treatment for post-traumatic stress disorder that resulted from domestic violence. 
 


